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CHANDLER, J., FOR THE COURT:
1. Officer Mark Brewer, amember of the Laurel Police Department, was conducting an investigation
regarding possibleillegd drug activity. He was accompanied by Officers Satcher and Belin. Larry Kent
Breland disrupted thisinvestigationand physcaly attacked Officer Satcher. Duringthedtercation, Brewer

released aK -9, atrained policedog, to hep control the crowd that had formed. Officer Satcher attempted



to arrest Breland, but Brdand resistedthearrest. To assst Officer Satcher, Brewer directed the K-9 away
from the crowd and towards Breland, and Officer Satcher was able to effect the arrest with the help of the
K-9.

92. The City of Laurd conducted an interna investigation to ascertain whether the release of the K -9
was excessve force. The chief of police and mayor reviewed this investigation and decided that Brewer
should be terminated for violation of various city and department rules and standards. The City dso filed
crimina charges againgt Brewer.

13. Brewer apped ed the City’ stermination to the civil service commisson. At Brewer’ srequest, the
hearing was delayed until Brewer’s crimind charges were adjudicated. The civil service commission
reinstated Brewer but denied Brewer’ s request for back pay.

14. The City appeded the civil service commisson’sdecisionto the Jones County Circuit Court, and
Brewer cross-appealed for back pay. The circuit court affirmed the civil service commisson’s decison
to reinstate Brewer but reversed the commisson’ sdenid of back pay. The City of Laurel gppealsto this
Court, rasing the following issues

|. WHETHER SUBSTANTIAL EVIDENCE SUPPORTS THE CIVIL SERVICE COMMISSION’S
RULING TO REINSTATE BREWER

I1.WHETHERTHECIRCUIT COURT ERRED IN REVERSINGTHECOMMISSION’ SDECISION
TO DENY BACK PAY

5. Hnding that the civil service commisson’sorder was supported by substantia evidence, we afirm
Brewer’ s reinstatement but reverse the circuit court’s order to award back pay.

FACTS
T6. On March 26, 2001, Officer Mark Brewer of the Laurel Police Department responded to an

emergency cdl. Hewasdigpatched to investigate possibleillegd narcotic activity. The neighborhood was



inahigh crime area that was known for having frequent drug activity. Brewer responded to this cal with
hisK-9. Also responding to the call were Officers Clarence Satcher and Joe Berlin.

17. After conducting an initid investigation into the aleged narcotic activity, the officers were
interrupted by the actions of Larry Kent Breland. Breland used profanity directed at Officer Satcher and
physicdly attacked him. Officer Satcher attempted to arrest Breland for interfering with police business,
but Breland ressted the arrest. A crowd which was hostile to the police officers began to form, and
Brewer used the K-9 to help control the crowd. Officer Satcher took Breland to the patrol car, wherehe
continued to command Breland to cease hisres stance and place hishandsonthe car. Breland head butted
Officer Satcher, resulting in contusons and abrasions to Officer Satcher’ sfaceand causing Officer Satcher
to become momentarily dazed. Officer Satcher eventualy placed at |least one handcuff on Breland, but was
unable to complete the arrest. 1t is undisputed that Officer Satcher had at |east one handcuff on Breland,
but the evidence is conflicting as to whether Officer Satcher had both handcuffs on Breland. To assst
Officer Satcher in helping effect Breland' s arrest, Brewer and his K-9 turned away from the crowd, and
Brewer directed hisK-9 to attack Breland. The K-9 performed as it was trained to do and executed a
“bite and hold” technique. The dog firg bit Brdand's left arm and shoulder. When Breland refused to
comply with Brewer’s verbal demands to stop ressting, the K-9 bit Breland' s buttock. When Brdand
stopped resisting, Officer Brewer ordered the K-9 to release Breland.  Officer Satcher then completed
Breland’ s arrest and placed Breland in the patrol car. Breland wastaken to ahospita and released when
the bite wounds proved to be minor.

T8. The next day, Police Chief John Watersoninitiated aninterna investigationregarding the incident.
Chief Waterson assgned Captain Walter Martin to prepare the report. The interna investigation report

contained 9x written eyewitness statements to the incident, written statements by the officers, copies of



relevant use of force and K-9 palicies, incident reports, a videotaped statement from Officer Satcher,
photos of Officer Satcher, and photographs of Breland and the K -9 bitewounds. The officers concluded
that Breland was fully handcuffed when Brewer directed his K-9 to attack Breland and that this conduct
was unnecessary and excessive. Chief Watersonrecommended to the mayor that Brewer be discharged.
The City dsofiled crimind charges agans Brewer.

T9. OnApril 3, Brewer wasinformed that the City was dting him for violaions of avil service, city and
departmenta rulesand standards. Specificaly, he was charged with violations pertaining to adherence to
the law, honesty, justice, conduct unbecoming to an officer, and courtesy to the public. He was given until
April 5 to respond to the alegations. Brewer declined his opportunity to have a hearing and hired an
attorney. On April 9, on the recommendation of Chief Watersonand the City of Laurel’s mayor, Brewer
was natified that he was being terminated for using excessive and unnecessary force againgt Breland.
910.  On April 11, Brewer made aformd request that the Laure Civil Service Commission conduct an
investigatory hearing onthe discharge. The hearingwasinitialy set for May 8, 2001, but Brewer requested
that the hearing be delayed until the crimind case againgt him was concluded.  The city judge and city
prosecutor recused themsavesfromany actionrddaive to the crimina charges pending againgt Brewer and
Breland. On May 24, 2002, the municipa court found Breland guilty of ressting arrest.  Pursuant to
Mississippi Code Annotated Section 99-3-23, the criminal charges against Brewer were dismissed.

11. Theadvil service commissonset itsinvestigatory hearing for June 19, 2002; it was continued and
completed on June 24. The commission determined that Brewer wasterminated without proper causeand
ordered that Brewer be reingtated immediately with full pay and benefits. The commission did not avard

Brewer back pay.



12. The City appeded the decison of the civil service commission to the Jones County Circuit Court,
and Brewer cross-appealed for failure to award him back pay. The drcuit court judge, after hearing oral
arguments, afirmed the avil service commisson's finding that Brewer was discharged without proper
cause. It asofound that it was an abuse of discretion for the dvil service commisson to have faled to
award Brewer hisfull back pay from the date of his discharge until the date of hisreingtatement. The court
later modified its judgment and ordered that Brewer’s back pay be reduced by any income earned by
Brewer from April 9, 2001 to June 24, 2002.
ANALYSIS
Standard of Review

113.  Theavil service commissionreviewsthe employment decisons of acity when a city hasremoved,
suspended, demoted, or discharged acivil service employee. The commissoncanreverseacity’ sactions
only if the termination was made for political reasons, rigious reasons, and/or the termination was not
made in good faith for cause. Miss. Code Ann. § 21-31-23 (Rev. 2001). The commissionwill affirm the
disciplinary action taken againgt the employee only when the evidence is conclusive. |Id.
14.  An appeal from a decison made by the civil service commisson shdl be reviewed by the circuit
court based on the record which is made by the commission and not de novo. Uniform Rules of Circuit
and County Court Rule (URCCC) 5.01. The scope of the circuit court’ sreview is asfollows:

On agppeds from adminigraive agencies the court will only entertain an appeal to

determine if the order or judgment of the lower authority: 1. Was supported by substantia

evidence; or 2. Was arbitrary or capricious, or 3. Was beyond the power of the lower
authority to make; or 4. Violated some statutory or congtitutiond right of the complaining

party.

URCCC 5.08.



115.  The drcuit court is prohibited from making credibility determinations of the evidence or testimony
that was presented to the civil service commisson. Instead, the drcuit court is charged with determining
whether the commission acted in good faith in finding that the city did not have causeto discharge. City of
Jackson v. Froshour, 530 So. 2d 1348, 1354-55 (Miss. 1988). This Court follows the same standard
of review as the drcuit court and evauates whether the commission’s ruling is supported by substantia
evidence. I1d. at 1355. Within the context of reviewing adecison of an adminidrative agency, “ substantia
evidence has been defined as such evidence* as a reasonable mind might accept as adequate to support a
concluson. Substantid evidence means evidence which is substantid, that is, affording a substantid bass
of fact fromwhichthe fact inissue can be reasonably inferred.”” Ladnier v. City of Biloxi, 749 So. 2d 139,
147-48 (129) (Miss. Ct. App. 1999) (quoting Sate Oil & Gas Bd. v. Missssippi Mineral & Royalty
OwnersAss' n, 258 So. 2d 767, 779 (Miss.1971)). This Court is not to determine issuesof fact regarding
whether an employee was guilty of the charge or not, but should only determine whether the commission
acted in good faith based onthe evidence beforeit. City of Meridian v. Davidson, 211 Miss. 683, 709,
53 So. 2d 48, 60 (1951).

|. WHETHER SUBSTANTIAL EVIDENCE SUPPORTS THE CIVIL SERVICE COMMISSION’S
RULING TO REINSTATE BREWER

(A) Whether Breland was fully handcuffed when the K-9 wasr eleased

716. The City believes Brewer’s discharge was warranted, in part, based on the fact that Brdand was
fully handcuffed at the time Brewer released the K-9. There is no dispute that Officer Satcher placed at
least one handcuff on Brewer a thetime the K-9 was released. There is a dispute as to whether Officer
Satcher attached both handcuffs on Breland. The mayor and Chief Waterson testified that it wastheir belief

that Breland was fully handcuffed. Their decision to terminate Breland was based on their finding that



Breland was under Officer Satcher’ s control whenthe K -9 was released, and this finding congsted of their
review of Officer Satcher’ s videotaped statement, the interna investigation, and the pictures of the K -9 bites
on Breland.
17.  On March 29, 2001, Officer Satcher gave a video satement to the City stating that he had both
handcuffs on Brdand when Brewer released the K-9. The City rdied upon Officer Satcher’ s videotape in
determining that Breland wasfully handcuffed. However, at thecommission hearing, Officer Satcher testified
that other police officers coerced him to tedify that Breland was fully handcuffed. He tedtified that after
being coerced into giving his video statement, he went to his superior officers, who told Officer Satcher to
report the incident to Chief Waterson. Chief Waterson made no efforts to correct the video statement.
118. The City relied on Tabbitha Windham, an eyewitness to the events surrounding Breland's arrest,
to prove that Brdand was fully handcuffed at the time Brewer released the K-9. On cross-examination,
when she was asked about whether Breland was handcuffed, she testified:

Q (Brewer’'s atorney): Now, when you were asked on cross examination at the crimind

trid whether or not both handcuffs were on Larry Brdland at the time that the dog took him

down to effect the arrest, your statement was, under oath, you weren’t sure, [but] you

believed it was.

A: Hewas. Hewas.

Q: Okay. Now, there sadifference between what you swore to under oath at the crimina
trid and that you believed but not sure, and in what you're saying today. So whichisit.

A: Hewes.

Q: And today you're sure.

A: Hewes.

Q: At the crimind trid you weren't sure, correct?

A: Correct.



119.  The credibility of Windham's testimony was put into doubt. The City took Windham'’s sworn
gatement onMarch 28, 2001. Windham never Sgned thisnotarized satement. Her satement wasthe only
one whichwas not signed. When the commission chairman asked Windham why her sworn statement was
not sgned, Windham responded, “I have no idea.” At the crimind trid, Windham tedtified that she was
thirty feet away from Breland when he was arrested. At the commission hearing, she testified that shewas
five feet away.

920. Captain Martin, who presided over the City’ sinternd investigationof Brewer, explained the scope
and content of the investigation. Based on the witnessrecollections, Officer Satcher’ svideo satement and
the photographs depicting the placement of the bitewounds, it was Captain Martin’ sbelief that Breland was
fully handcuffed at the time Brewer directed the K-9 to attack Breland. The credibility of Captain Martin,
however, was put into question. Hewas not awitnessto theincident and was unaware that Officer Satcher
retracted his statement that Breland was fully handcuffed.

9121. Inhisdefense, Brewer cdled Officer Kent Gillmantotestify. Officer Gillman cameto the scenedfter
the arrest and did not see the K-9 come into contact withBreland. From what he could see, Breland was
not fully handcuffed until after the K-9 attack. Officer Gillman saw Brdand's arms about two feet gpart
from each other, and Officer Satcher was pulling his arms down. Officer Gillman tegtified that such
movements indicate that Officer Satcher did not complete handcuffing Breland until after the K-9 was
released.

922.  The civil service commission was presented withsubstantia evidence that Officer Satcher had not
fully handcuffed Breland at the time the K-9 was released.

(B) Whether Brewer’suse of the K-9 constituted excessive force



923. TheCity of Laurel maintains that Brewer’s decision to release the K-9 on Bredland was excessive
force, regardiess of whether Breland was fully handcuffed. In making this argument, the City relies on the
testimony of Chief Watersonand the mayor, who both testified that the use of a K-9 was more force than
necessary to effect Breland' s arrest. The City dso rdiesonthe testimony of Captain Martin, who tetified
that the use of force was unnecessary because Breland was under Officer Satcher’ s control when the K-9
was released.
924. TheCityof Laurel hasa“Use of Force Continuum” that is used asaguidefor police officersto hdp
them determine how much force should be used. The relevant sections of the “Use of Force Continuum”
read asfollows:

11.6.4 DECENTRALIZATION

1. To be used inresponse to active aggressonand/or resstance. Actsof activeaggresson

and/or resistance include pulling away or fleeing and attemptsto gapple [sic] with or strike

an officer.

2. This measure employs heavy techniques of control including empty hand impact and
defengve tactics with or without the use of an impact wegpon.

11.6.5 INTERMEDIATE FORCE

1. To be used in response to continued active aggression. At this point, athreat of bodily
injury to the officer of [9c] others exigts.

2. The policebaton or other defensve weaponisemployed. Police officersshdl strikeonly

the arms, legs, and torso areas of the suspect whenusngintermediateforce. Thehead and

neck region are only to be targeted when lethd force is warranted.
25. The use of a K-9 is not mentioned in the use of force continuum. K- 9 use is covered under
separate policies. The City argues that the K-9 directives clearly prohibit the use of a K-9 to effect

Breland sarrest. The City makesreferenceto K-9 directivesit believesarerelevant. Onpage9 of theK-9

directives, it states, “Police K-9s will be released to make apprehensions only infeony cases or potentidly



violent misdemeanors and when no lesser means of apprehension are practica.” On page 13 of the K-9
directivesthe ingructions state, “Handlersmay use the K-9for the purpose of gpprehending crimind fdony
suspects when no lesser means of apprehension are practical.” An officer shall “[n]ot release the K-9 to
apprehend afleeing handcuffed felony suspect.” On page 14 the directives state, “Handlerswill not alow
their K-9sto bite while in a dispersion action except as a last resort in mgor disturbances and under riot
conditions invalving an active, vident crowd.” Contrary to the City’s position, the K-9 policies do not
expliatly state that the use of aK-9 isagreater means of force than the use of a baton, nor do the K-9
policies explicitly prohibit the use of a K-9 when a suspect isressting an arrest.

726. Chief Waterson testified that, based on the information he knew, Brewer’s conduct in turning the
K-9 away from the crowd and alowing it to take Breland down was excessive and inappropriate.
Specificdly, hetestified that while it may have been proper for Brewer to utilize the K -9 for crowd control,
the K-9'suse of force on Brdand was excessve by police standards. In Chief Waterson’ sopinion, the K-9
was moreforce thannecessary to effect the arrest, regardless of whether Brdand was handcuffed. In Chief
Waterson’ sopinion, the more appropriate actionfor Brewer totake would have beenfor Brewer to control
the crowd and let Officer Berlin, the third uninvolved officer at the scene, assst Officer Satcher.

127. Themayor tetified that before taking actionagainst Brewer, she consultedwithChiefWatersonand
reviewed the internd investigationreport. Shetestified that theinvestigationinformation showed that Officer
Satcher had full control over Brdand and was capable of effectinganarrest. 1t was her opinionthat Brewer
should have stayed withthe crowd and alowed Officer Berlin to assist Officer Satcher. The mayor testified
that regardiess of whether Breland was handcuffed, it washer opinionthat Brewer utilized excessve force

under the circumstances.

10



928. Brewer offered the testimony of Lieutenant David Pickering, Brewer’s immediate supervisor.
Lieutenant Pickering tedtified that Officer Stewart, a person uninvolvedwiththearrest, entered his office and
made inappropriate commentsto Officer Brewer. Lieutenant Pickering confronted Officer Stewart and told
Officer Stewart that he was out of line. Lieutenant Pickering testified that Officer Stewart was angry with
Brewer. Officer Stewart, who prepared the internd investigation report upon which Chief Waterston and
the mayor relied to terminate Brewer, had never before prepared an interna investigation report. Stated
differently, the avil service commission heard evidence that the internd investigation report, a crucia piece
of information in the City’ s decision to terminate Brewer, was unrdigble.

129. Officer Satcher testified that it was appropriate to use the K-9 to effect Breland' s arrest because
he was unable to arrest Brdand without the possibility of hurting him. Officer Satcher testified that he
needed assistance because he was unable to take his hand off Breland in order to reach for his baton or
goray. Officer Satcher testified that the use of the K-9 was not excessve force and that the use of a K-9
is below the use of abaton in the use of force continuum.

130.  Brewer offered the testimony of Officer Sherman Howell, a K-9 ingructor employed by the Petd
Police Department. He was qudified as an expert in the training of K-9s and was the officer who trained
the K-9involvedinthe arrest of Breland. Officer Howel wasfamiliar with the City’ suse of force continuum
and reviewed it for the benefit of the avil servicecommisson. Officer Howell testified thet, pursuant to the
City’'s use of force continuum, officers trying to arrest suspects that were fighting with the officers were
authorized to use an intermediate use of force. 1t was his opinion that the use of a K-9 was alesser means
of force than the use of abaton, which is mentioned as a permissble means of defense when intermediate
force is warranted. This opinion was based on the fact that a properly trained K-9 ceases to attack a

suspect when the suspect stopsresigting, based on the fact that the bite and hold procedure is designed to

11



alow the K-9 to gain control over a suspect with the least possible amount of pain, and based on the fact
that the K-9 was never released from his leash.

31. The avil service commisson held that Brewer’s use of the K-9 was not excessve force, and this
finding was supported by substantid evidence. This Court afirmsthe circuit court’ s affirmance of the civil
service commisson'sfindings

(C) Whether the Civil Service CommissonWas InError For Relying onthe Testimony of Officer
Satcher

132.  Officer Satcher testified as to the difficultieshe experienced in effecting the arrest of Brdand. The
crowd was angry because Breland was being arrested.  One of the members of the crowd hit Officer
Satcher onthe shoulder. Breland waswrestling with Officer Satcher asthey weremoving towardsthe patrol
car. Officer Satcher continuoudy told Breland to stop resisting and to place his hands on the vehicle so that
he could handcuff Breland. Every time Officer Satcher reached for his handcuffs, Breland elbowed and
headbutted him. After along struggle, Officer Satcher managed to get one handcuff on Breland' sleft hand.
At that time Officer Brewer gave notice to everyone tha he was rdleasing the K-9. Becausethe K-9is
trained to attack anyone who moves, Officer Satcher stopped fighting with Breland. Brewer also warned
Breland to stay Hill. Breland attempted to run away from the car, but the dog bit him and took him to the
ground. Breland wastold to stop resisting, but he continued hisattemptsto flee. Breland eventually stopped
resisting thedog, and Officer Satcher was able to place both handcuffs on Breland. Officer Satcher testified
that he could not have completed the arrest without Officer Brewer’s assistance.

133.  The City argues Officer Satcher wasnot a credible witness and that the testimony of Officer Satcher
should not have been relied upon because his statements were inconsistent as to whether Breland was

handcuffed when Brewer released the K-9. Officer Satcher gave a satement to the City on March 26,

12



2001, immediately after the arrest and incarceration of Breland, indicating that Breland was not fully
handcuffed. On March 29, Officer Satcher gave a videotaped statement indicating that Breland was fully
handcuffed. Officer Satcher later went to the office of Lieutenant Pickering and to the mayor’s office to
notify his superiors that the videotaped statement was inaccurate. Findly, Officer Satcher tettified at the
crimind trid and a the civil service commisson hearing that Breland was not fully handcuffed.

134.  Atthe avil service commissionhearing, Officer Satcher explanedwhy hisvideotaped statement was
inaccurate and why he changed hisstory. On March 29, Officer Satcher was paged several timesto come
to the Laurel Police Department immediatdy. Two investigators and Captain Martin asked Officer Satcher
to recdl the dog biteincident, and Officer Satcher told themthat Breland was not handcuffed at the time the
dogwasreleased. Captain Martin and theinvestigators accused Officer Satcher of lying. After interrogating
Officer Satcher for twenty minutes, the investigators brought inavideo camera. Officer Satcher, who was
acrimina suspect at the time, was read his Miranda rights. By this point, Officer Satcher began to doubt
whether Brdand was handcuffed. Officer Satcher gave his videotaped statement in which he sated that he
had placed both handcuffs on Breland. Officer Satcher testified that he wasrductant in giving this satement
because he was not sure it was accurate.

1135.  Officer Satcher was concerned that his statement on videotape was not an accurate explanationof
theeventsleadingto Breland' sarrest. OnMarch 30, Officer Breland called Lieutenant David Pickering and
told him exactly what happened. Officer Satcher stated that Officer Martin' sinterrogetions led imto give
aninaccurate videotaped statement. Lieutenant Pickering told himto cal Captain Eddie Ingram, who inturn
contacted Chief Waterson. Officer Satcher aso talked to the mayor, who refused to believe that the video

satement was inaccurate because Officer Satcher did not 1ook coerced in the video.

13



1136. Issuesof credibility areto be determined by the civil service commission. Nelson v. Miss.
State Bd. of Veterinary Med., 662 So. 2d 1058, 1062-63 (Miss. 1995). This Court is concerned only
with the reasonabl eness of the adminidrative order. McFadden v. Miss. State Bd. of Medical Licensure,
735 S0.2d 145, 152 (126) (Miss.1999). This Court finds that the civil service commisson was within its
discretion in finding that Officer Satcher was a credible witnessand that his version of the events that took
place on March 26 and 29, 2001, were accurate.

I1.WHETHERTHE CIRCUIT COURT ERRED IN REVERSINGTHECOMMISSION’ SDECISION
TO DENY BACK PAY

137.  Thecvil service commission denied Brewer’ srequest for back pay, but the circuit court reversed,
finding the denid to be an abuse of discretion. The civil service hearing was initidly set for May 8, 2001,
gpproximately one monthafter Brewer’ stermination. Brewer requested that the hearing be postponed until
after the crimina charges againgt him were adjudicated. Brewer argues that he is entitled to back pay
because his arimind matter was postponed through no fault of his own. Brewer clams that the City
intentionally delayed the crimina proceeding for an entire year and that the delay deprived him of the pay
that he would have otherwise received.

138. Mississppi Code Section 21-31-23 (Rev. 2001) provides that “reinstatement shdl, if the
commissonso providesinitsdiscretion, be retroactive, and entitle such personto pay or compensationfrom
the time of such disciplinary action.” In the case sub judice, the commisson ordered Brewer to be
reingtated immediately, but it did not order Brewer to be reingtated retroactively.

139.  The avil service commission has discretion to deny back pay just asit has discretion to modify a
city’s order of discipline. Beadey v. City of Gulfport, 724 So. 2d 883, 887-88 (122) (Miss. 1998).

Therefore, the civil service commisson’s award or denid of back pay should be affirmed if it is supported

14



by substantial evidence. In Beadey, the civil service commission reindated Beedey but denied Beadey's
back pay. The commission found that there was substantia evidence of misconduct on the part of Beedey,
but the misconduct was not sufficent to terminatehim. Based on this evidence, the supreme court affirmed
the commission’s decison to reingtate without back pay. 1d. at 888-89 (127). Smilarly, in the case sub
judice, the evidence supports afinding that Brewer engaged in misconduct that was not serious enough to
warrant termination.

140.  The evidence shows that the delay inthe adjudicationof the avil service hearing was caused by the
actions of Brewer himsdf. Brewer indsted on delaying the civil service hearing until after the crimind matter
was resolved, and Brewer requested continuances of the crimind matter itsdf. When the city judge and
prosecutor recused themsdavesfromBrewer’ s crimind matter, the City quickly appointed atemporaryjudge
and prosecutor, in an order dated June 7, 2001. Brewer’s criminal matter wasiinitialy set for February 5,
2002. Brewer’scounsel requested that the matter concerning Breland be consolidated with Brewer’ scase.
Thisrequest was granted, and the matter wasreset for March 26, 2002, and then postponed again until May
21, 2002. Whenanemployeeisentitled to back pay, he has aduty to mitigate his damages. Eidt v. City
of Natchez, 382 So. 2d 1093, 1095 (Miss. 1980).

41. Theavil servicecommisson’ sdenid of Brewer’ sback pay was supported by substantial evidence.
On thisissue, we dfirmthe avil service commissionand reverse and render the decision of the circuit court.
142. THEJUDGMENTOFTHE CIRCUIT COURT OF JONES COUNTY ISAFFIRMED IN
PART AND REVERSED AND RENDERED IN PART. THE JUDGMENT OF THE CIVIL
SERVICE COMMISSION FOR THECITYOFLAUREL ISREINSTATED IN TOTO. COSTS
OF THISAPPEAL ARE ASSESSED IN EQUAL PARTSBETWEEN THE APPELLANT AND

THE APPELLEE.

BRIDGESAND LEE, P.JJ., MYERS, GRIFFIS,BARNES AND ISHEE, JJ., CONCUR.
IRVING, J., DISSENTSWITH SEPARATE WRITTEN OPINION JOINED BY KING, C.J.
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IRVING, J., DISSENTING:
143. | cannot agree withthe mgority decisonafirming thejudgment of the Circuit Court of Jones County
which dfirms the order of the Civil Service Commission of the City of Laurd (Commisson). The
Commission reversed the decison of the City of Laure (City) terminating police officer Mark Brewer
because of his exercise of excessve force in asssting afelow officer execute the arrest of acitizen.
44. There are two reasons why | cannot join my colleagues in the mgority. Fird, | think the
Commissoneither exceeded itsjurisdictiond powers or employed an improper standard. Second, | think
our responsibility of adherence to precedence requires that this case ether be reversed and remanded or
held in abeyance and an order issued to the Commission to make specific findings of fact aswe required
in Bowie v. City of Jackson Police Department, 816 So. 2d 1012, 1018 (121) (Miss. Ct. App. 2002).
As the record now stands, we have nothing to review because the Commission made no findings of fact.
Therefore, | respectfully dissent.
5. Themgority citesthe proper standard and correct parameters of the Commission’s powerswhen
conducting an investigation of a person discharged by an gppointing power, such asthe City. However, it
seems to me that the mgority opinion ignores the fact that the Commission either overstepped its powers
or gpplied an improper standard in rendering its decision.
46. Themgority focuses only on the appellate standard of review of the Commisson’sdecison. Inmy
judgment, we should firgt focus on whether the Commission exceeded its powers in conducting its
investigation or whether it used an improper andard in arriving at itsdecison. If it exceeded its powers,
then what it found or held isirrdevant. Likewisg, if it used animproper standard, then its decison must be

reversed for gpplication of the proper standard.
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147.  Asthe mgority correctly notes, the Commisson is* confined to a determination of the question of
whether suchdisciplinary action was or was not made for politica or religious reasons and was or was not
made in good faith for cause” Miss. Code Ann. § 21-31-23 (Rev. 2001).

148.  After such investigation the commissonmay, if in its estimation the evidence is conclusive,
afirmthe disciplinary action, or if it shall find that the disciplinary action was made for
political or religiousreasons, or was not madeingood faith for cause, shall order the
immediatereinstatement or reemployment of such person intheoffice, place, postion,
or employment fromwhichsuch personwas removed, suspended, demoted, discharged or
combination thereof. . . .

Id. (emphasis added). It isclear from the Satute that the Commissionlacksthe power to makeitsultimate

factual determination without gpplying the good-faith andysis to the City’s actions.

149. The mgority opinion also focuses on whether there was substantial evidence to support the

Commission’sruling to reingtate Brewer. Although | agree that we review the decisionof the Commission

to determine if thereis substantia evidenceto support it, the Commission, however, in making itsdecison,

mugt follow the dictates of the Satute which authorizesit to act. We are not required to give deference to
aCommission’s finding when that finding was not in accordance with the legal standard imposed upon the

Commisson.

150. 1 begin my andysis by quoting the following order entered by the Commission:

A full investigative hearing was conducted before the Civil Service Commissionof the City
of Laurd, Missssippi on June 19th, [sic] and June 24th, 2002, [Sic] regarding the appedl
to reingtate Mark Brewer to the position of police officer for the City of Laurel Police.

Following said hearing, the Commission entered into executive session to ddiberate the
evidence presented and reach adecison. After through [sic] review, the Commission

concluded that Mark Brewer was terminated without proper cause.

IT ISTHEREFORE ORDERED that the terminationof Mark Brewer belifted and that the
City of Laurd re-indates [sic] him effective immediady with full pay and bendfits.

SO ORDERED this 24th, [sic] day of June, 2002.
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51. The crux of my argument on this fird point centers around the following sentence in the
Commission’s order: “After a through [d¢] review, the Commission concluded that Mark Brewer was
terminated without proper cause.” The issue for the Commission was not whether the City terminated
Brewer without proper cause but whether the City made the termination in good faith for cause. Thereis
a difference. Moreover, what does “without proper causs” mean? Consdering the fact that the Satute
enumerates two prohibited reasons, “paliticd” and “religious’ for terminating an employee, was the
Commissionfinding that Brewer wasterminated for political or rdigious reasons? Or, wasthe Commission
finding that Brewer was terminated for some other reason but that the other unspecified reason was not a
proper reason? A termination for politica or reigiousreasons does not invoke the good-faith analyss. Any
other cause-based termination is subject to the good faith analysis and is not subject to being rejected by
the Commission as not a proper cause unless the Commission firgt finds that the City did not act in good
faith.

152.  Weknow from the facts that Brewer was terminated for usng excessve force in the execution of
the arrest of Larry Kent Breland. Surdly the Commission and the mgority do not mean that the use of
excessve force by a police officer againgt a citizen in order to effect the arrest of that citizenis not a proper
reasonfor terminating the officer. So what doesthe Commission’sorder mean? We know that terminating
an officer for religious or political reasonsisnot aproper reason for the termination. Y et, the Commission
did not find that elther of these reasons wasinfact the reasonfor the terminationor that the reason given by

the City was pretextud.*

! There was some assertion by Brewer, in the form of evidence or insinuation, that the Mayor of
the City of Laurel had expressed concern that the brutd arrest of Breland would somehow impact her
reelection chances. The chief of police, however, who recommended that Brewer be terminated
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153.  As| appreciate the record, the City terminated Brewer for directing his K-9 police dog to attack
Breland. The mgority spendsagood hit of time discussing the facts as they relate to the disputed question
of whether Officer Clarence Satcher had one or both handcuffs on Breland when Brewer directed hisK-9
to attack Breland. | suppose the purpose of this discussionis to somehow demonstrate that the City erred
inits concluson that both of Breland' s hands were in handcuffs when Brewer instructed the K -9 to attack.
Itisimportant to point out at this juncturethat the City’ spolice chief, John T. Waterson, testified theat he was
of the opinion that excessive force was used even if Brdand was unhandcuffed or partidly handcuffed.
Moreover, evenif the City erred, and thereisaplethoraof evidencethat it did not, that would not be abass
for overturning the City’s decison to terminate Brewer because what is required is a finding by the
Commission that the decison to terminate was not made in good faith for cause. Clearly, there can be
adetermination that is made in good faith but which in hindsight turns out to be an error.

154.  And spesking of judgment and error, it should be noted that John T. Waterson, the Chief of Police
of Laurel who recommended Brewer’ s termination, has thirty-eight yearsin law enforcement, twenty-two
years with the Ddllas Police Department, seven yearsin the private sector in corporate security, SX years
as chief of police of Russdville, Arkansas, and three years as chief in Laurd. Surdly, this man must know
something about the proper use of force in executing an arrest. Chief Waterson tetified that Breland is a
smdl man and that Officer Satcher, done, should have been able to effect the arrest. In any event, Chief
Waterson testified that Officer Berlin, the other officer on the scene, should have assisted Officer Satcher

if some help was needed, leaving the K-9 to be used to assigt in the crowd control if needed. In other

testified that he had not heard anything about this assertion at the time that he recommended the
termination and that his recommendation was based on the fact that he determined that Brewer used
excessve force in making the arrest.

19



words, it was the chief’ s opinion that the use of a second police officer would have been alesser practical
means of subduing Breland.

155. The mgority dso discusses the testimony of Officer Satcher and Officer Sherman Howell, aK-9
ingtructor employed by the Petd Police Department. Both of these individuals believed that the use of the
K-9 was appropriate under the circumstances and permissible under the City’ s“Use of Force Continuum”
and K-9 directives. Thefact that these officers differed with Chief Waterson over whether Brewer used
excessve force in aresting Breland does not mean that the City did not makeits decison in good faith.
Again, there can be errorsin judgment in making certain determinations, but that does not mean or prove
that the determination was made in the absence of good faith. Moreimportantly, thefact that someonee se
amilarly Stuated may have made a different determination, does not prove that the other person made an
eror in judgment or that the other person was operating without good faith in arriving at a different
determination.

156. The City’ sdecisonto terminate Brewer was based inpart onthe testimony of Officer Satcher who
stated onvideotape that he had both of Breland' s handsin handcuffs when Officer Brewer commanded the
K-9 to attack. The mgority apparently findssubstantia evidenceinthe fact that Satcher later recanted and
clamed that he had been pressured to make the statement. Well, there have been a lot of crimind
defendants who firgt told the truth but later changed their minds and claimed to have been pressured. When
they presented ther daim of pressure to this Court and to the Missssippi Supreme Court after being
rgiected by thetrid courts, we, as well as the supreme court, rejected their claim and sent the defendants
onther way to their new home, the Missis3ppi State Penitentiary. | can think of no reason why aconfessing
police officer ought to be treated any differently. The mayor of the City of Laurdl tedtified thet she reviewed

Satcher’ svideotaped satement and that he did not appear pressured to her. Why should her testimony not
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begiventhe same deference, in determining the voluntariness of Officer Satcher’ s statement inthis avil case,
that we routindy accord to the testimony of police officers who frequently are caled upon to testify in
crimind cases when acrimind defendant clams that his confession was not made voluntarily? Moreover,
when Officer Satcher gave the videotaped statement he was a crimina suspect who had been read his
Miranda rights. Why should the statement that he made after being advised of hisrights be disbelieved on
the bassthat it was coerced? If anyone knows that he hasaright to remain slent after being read hisrights,
surdly a policeman must be one.

157.  Fndly, | turnto my second reason for disagreeing with my colleaguesin the mgority. As| stated
in the introductory portion of this opinion, the Commisson made no findings of fact. Therefore, we have
no findings to review.

158. InBowie, acasethat isfactudly amilar to the factsin our case, the Commissoninitidly “issued an
order gtating that the City’ sfiring of Bowie was in good fath.” We held that such action was not enough
and “issued an order directingthe Commissonto makeafinding of fact [Sic] inaccordance withthe tatute.”
Bowie, 816 So. 2d at (1121-22). We ultimately affirmed the decison of the Commission but only after it
had made the specific findings of fact that we requested. Bowie, 816 So. 2d at (123). In reaching our
decison in Bowie, we rdied in part on the City of Jackson v. Froshour, 530 So. 2d 1348, 1355 (Miss.
1988) wherein the Mississppi Supreme Court hed that a civil service “[clommission is under aduty to set
forth with sufficient clarity and specificity the reasonit is uphold the action taken by the city, aswdl asit is
the duty of the city to set forth clearly the reasons for itsdisciplinary action.” The City shouldered itsburden
under Froshour and Bowie, but the Commisson did not.

159. The Commission issued an order that Smply said, “ Mark Brewer was terminated without proper

cause.” Based on Froshour and Bowie, such actionisnot enough. Therefore, it seemsto methat, a the
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least, we must reverse and remand this case or send anorder to the Commission to make specific findings
of fact. | cannot see how we can do otherwise.

KING, C.J, JOINSTHIS SEPARATE WRITTEN OPINION.
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